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RECENT CASE NOTES 563 

Contracts — Third Party Beneficiary — Suit by Donee-Beneficiary. — A hus- 
band promised his wife on her death bed that in consideration of her executing 
a certain will he would himself bequeath a certain amount to a favorite niece 
of the wife. The niece sued the executor of the husband for breach of the 
above promise. Held, that the contract was valid and that the beneficiary could 
maintain an action upon it. Seaver v. Ransom (1917, App. Div.) 58 N. Y. L. J. 
121 1 (January 15, 1918). 

It has long been held in New York that a beneficiary who is a creditor of 
the promisee can maintain an action on the promise of a third party to pay the 
debt due. Lawrence v. Fox (1859) 20 N. Y. 268. For a long period, the New 
York courts refused to extend this rule to the case of a beneficiary who was 
not a creditor but was a mere donee. The performance of the promise had to 
be "a satisfaction of some legal or equitable duty" owing by the promisee to 
the beneficiary. Dumherr v. Ran (1892) 135 N. Y. 219, 32 N. E. 49; Vrooman 
v. Turner (1877) 69 N. Y. 280. This requirement has been more and more 
liberally construed, until now it seems probable that any donee-beneficiary will 
soon be allowed to enforce the contract. A relationship by blood or marriage 
between the promisee and the beneficiary is held to supply a sufficient "equitable 
duty" and to create an enforceable right in the beneficiary. Bouton v. Welch 
(1902) 170 N. Y. 554, 63 N. E. 539; Buchanan v. Tilden (1899) 158 N. Y. 109, 
52 N. E. 724; Todd v. Weber (1884) 95 N. Y. 181. The principal case extends 
this rule to cover the relationship of aunt and niece. See contra, Everdell v. 
Hill (1901, N. Y.) 58 App. Div. 151, 68 N. Y. Supp. 716. In several cases it 
has been held that the relation between a municipality and one of its citizens is 
sufficient to enable the latter to sue on a contract made with the municipality 
for the benefit of the citizens. Pond v. New Rochelle W. Co. (1906) 183 N. Y. 
330, 76 N. E. 211; Smyth v. New York (1911) 203 N. Y. 106, 96 N. E. 409; 
Rigney v. New York Central R. R. Co. (1916) 161 App. Div. 187, 217 N. Y. 31, 
146 N. Y. Supp. 395, in N. E. 226. The principal case is in accord with the 
rule prevailing in most of the states, and it is submitted that the decision need 
not have been made to depend upon the existence of some shadowy moral duty 
resting on the promisee in favor of the beneficiary. 



Easements — Light and Air — Implied Grant in Lease for Years. — A land- 
lord leased a building to a tenant for years, with a covenant for quiet enjoy- 
ment. Thereafter the landlord was about to erect on adjoining land, which he 
owned and had owned at the time of the lease, a structure that would cut off 
the light and air from the tenant's windows. The tenant sought an injunction. 
Held, that there was no implied easement of light and air in the lease to the 
tenant. Anderson v. Bloomheart (1917,. Kan.) 168 Pac. 901. 

In England easements of light and air may be acquired by prescription, even 
though this violates the general rule that the adverse user on which prescrip- 
tion is founded must be such as to give the other party a right of action. Cross 
v. Lewis (1824) 2 B..& C. 686; Acts 2 and 3 Wm. IV, c. 71, sec. 3; Aynsley v. 
Glover (1875) L. R. 10 Ch. 283. This is said to be due to the cramped condi- 
tions in England, leading to a desire to save all open space left. For like reasons 
the English courts have implied a grant of an easement of light and air, where 
the owner of two adjoining parcels, with a building on one of them overlooking 
the other, has leased or sold the parcel on which the building was situated. 
Broomfield v. Williams (C. A.) [1897] 1 Ch. 602 (sale) ; Coutts v. Gorham 
(1829, N. P.) M. & M. 396 (lease) ; Warner v. McBryde (1877, Ch. D.) 36 L. T. 
Rep. N. S. 360 (lease) ; but see Birmingham, etc., Banking Co. v. Ross (1888, 
C. A.) 38 Ch. D. 295. In this country .the same reason for allowing such 
easements has not existed, and the general policy of our law has been opposed 
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to unnecessary servitudes which would restrict the beneficial use and develop- 
ment of land in growing communities. The courts have therefore generally 
refused to allow easements of light and air by prescription. Haverstick v. Sipe 
(1859) 33 Pa. 368; Stein v. Hauck (1877) 56 Ind. 65, 26 Am. Rep. 10. Nor will 
they imply such an easement in connection with a sale except in cases of real 
and obvious necessity. Keats v. Hugo (1874) 115 Mass. 204, 15 Am. Rep. 80; 
Rennyson's Appeal (1880) 94 Pa. 147, 39 Am. Rep. 777. Where the question 
arises under a lease, opinion is divided, with perhaps a slight weight of 
authority in favor of allowing the easement. Case v. Minot (1893) 158 Mass. 577, 
33 N. E. 700, 22 L. R. A. 536; Darnell v. Columbus Show Case Co. (1907) 129 
Ga. 62, 58 S. E. 631, 13 L. R. A. (N. S.) 333; contra, Keating v. Springer (1893) 
146 111. 481, 34 N. E. 805, 22 L. R. A. 544. In such cases the argument from a 
general policy of free development has less weight because of the temporary 
character of the right if allowed; but it is perhaps a close question whether, in 
a country where easements of light and air are so much the exception rather 
than the rule, an intention to grant such an easement should readily be inferred. 



Husband and Wife — Liability of Husband for Wife's Torts — Effect of 
Married Women's Property Acts. — The plaintiff sued the defendants, husband 
and wife, on account of personal injuries caused by the defective condition of 
a garage owned by the wife. The plaintiff was employed by the wife as a 
chauffeur. A married women's property act was in force. Held, that the defend- 
ant husband was not liable. Cole v. De Trafford (1917, K. B.) 117 L. T. 
Rep. N. S. 224. 

In an action for alienating the affections of the plaintiff's husband, the plaintiff 
contended that the defendant was liable for his wife's tort although he had 
had no active participation in it. A married women's property act was in force. 
Held, that the husband was not liable. Claxton v. Pool (1917, Mo.) 197 
S. W. 349- 

By the common law the husband was jointly liable with his wife for torts 
committed by her, subject to the exception that where the tort was not a tort 
simpliciter, but the substantial basis of the wrong done the plaintiff was an 
alleged contract made by the wife (invalid, of course, as a contract) no liability 
could be imposed upon the husband. Liverpool, etc., Ass'n v. Fairhurst (1854) 
9 Ex. 420; Wolff & Co. v. Lozier (1902, Sup. Ct.) 68 N. J. L. 103, 52 Atl. 303. 
It is submitted that the true reason for the husband's liability was the necessity 
of joining him "for conformity" because the wife could not be sued alone. Capel 
v. Powell (1864) 17 C. B. N. S. 743; Cuneod v. Leslie (C. A.) [1909] 1 K. B. 
880, 887; cf. Henley v. Wilson (1902) 137 Cal. 273, 70 Pac. 21. Consequently 
it would seem that legislation permitting a married woman to sue and be sued 
as a feme sole and to own separate property might well be held to abolish the 
husband's common law liability See Schuler v. Henry (1908) 42 Colo. 367, 94 
Pac. 360. In England, however, it has been decided that his liability remains 
unaltered by the Married Women's Property Act. Earle v. Kingscote (C. A.) 
[1900] 2 Ch. 585; but cf. remarks of Fletcher Moulton, L. J., in Cuneod v. 
Leslie, supra, p. 888. And the principal English case above reported is decided, 
not upon the effect of the emancipating legislation (except so far as that made 
possible the wife's separate ownership of the garage), but upon the theory that 
the plaintiff's cause of action arose out of his contract of employment, the 
invitation to enter the garage arising therefrom and being essential to his cause 
of action. Hence the case was thought to fall within the exception to the 
husband's common law liability. In America there is much diversity of opinion 
as to how far emancipating legislation has abrogated the old rule. See Schuler 
v. Henry, supra. By the weight of authority the husband is not liable for torts 



